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1:1' a14leaf gi qfarl al Tr vi qr
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Mis. IDffl@1l~.. :{i"~... ,_t,-•.;<;,'r~.,-,

al{ anfq za 3rt 3mag sriits3Ta cBxfil t 'ctT % ~~ cfi mtr zqenrR,fa ft
aal; g er 3#fear) at ar@a zur gntaru 3m4a IId a aar & I

Any person aggrieved by this Order~ln-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :

\1-J'ffif '{Hehl'< cITT grlrvrma : .,
Revision application to Government of.India :

(«) 4tr sqlaa gyca ,3rf@,fr, 1994 cITT tfRT 3if Rt4 sag lg ii 6fR "B
qataa nr cn1" "311-tfRT cfi ~~ 4-<.-gcf) cfi 3RfTffi g7terr oar '3ra #fa, and qI,
fcm:r 4i?l1W-l, m fcr:wr, a)ft ifGr, #ta tu 4a, ir f, { fact : 110001 cn1"
at us1ft afeg1

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid:

(ii) afa ra cITT mR # mm i ua #t zrf ¢1-<'8ll~ if fclJxfr •fJ0-sPIIX <TI ~ cf)lxxsll~
°B <TT fclJxfr 'fJO-Sllll'< if~ 'fj0,Sl4II..Z B 'l=flc1 ~ "G'f@ ~ l=ffTr "B, <TT fclJxfr 'f!U-SiJII..Z <TT~ °B
"cl'ffi. cf6 fclJxfr cb I -<"<SI I~ B <TT fclJxfr 'fl 0-s I 4 I I'< "Bm 6t 4Rau #hr g{ st I

(ii) In case of any loss of goods where the loss occur in transit from a factory to a
, ·,. warehouse . or to another fcictory or from one warehouse to another during the course of

¼:,:~:t>:c;;:8.i_:/;':~,:·:(;-P,[C:>C~~si9g,c:>ftbe go9ds.)11 :9-,w9rehouse or in_-storagewhE!ther in_ a faqtory or in a wc;3rebouse.

%@ razz##n
f.}_:.; :·/:···.'.; ·j~_;:·l.-~•~.::.•.·_:•;.\{.{~._•_ ;<.:·(·b. ~-( .... In'. c. _ase of r.ebate. Of Quty of excise on gooOs exporteO to any co('W\~r 11,rrj!J:)ry)i Oe •i·J:{(/ __h('\/·:·:\ -:India t)fon ex_cisable n:iaterial_ used in the manufacture ·of the goods whi~~Jn~~~~-0 any
i:,, · · : . / , . co\.tntry or territory outside I nd1a. ,,~ ... · -~. ,. ·. . . . *
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() 4Rk zgca ml gut fg far ma a as (ua u er al) fuf ha +TI
Tl st

(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

tT ~ \3(-lllG'i ct)- \3(-lllG'i ~ cB" ~ cB" mi:; \JJ1" ~~~ ct)- TJt % 3TR
~~ \JJ1" ~ tfRT -qcf A"l!li cB" :1t11Rlcf> ~, ~ cB" ~ -crrfur crr -w:m "C!x m
Gflq ~ fcm=r~ (-;r.2) 1998 tfRT 109 m Pl.g;cfci ~ ~ if I .
(d) Credit of any duty allowed to be utilized towards payment of excise duty on final products
under the provisions of this Act or the Rules made there under and such order· is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,
1998.

(1) ~ '3cGIG1 ~ (~) Pl~J.J1c1c:11, 2001 cB" R<Fr 9 cB" 3RfT@ FclPlfe:cc m~
~-s # GT ~ #, ~~ cB" ~ ~ hf feia f ma # fluc-rrr g
38ta 3mar #t att uRji # re; Ufa ma fau ur a,Reg[ Tr ala z. pl
j(.cll~~tf cB" ~ tTRT 35-~ # f.itlffur "CJf1- # qrara # rd # er €ls--o 'EfRYfR cti- ~
ft al#t aRey 1

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account. a.
(2) Rf@qua am4aa # mer ugi iaa y card qt zua a st t qt 2oo/
#rt p7rat al ug it uni icaaa v ala a snr z a 1ooo/- cti- 1:fmi ~· cti-
Gg I
The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One·
Lac.

#tr zyc, at1 snla zyca vi ara ar4lat4 +nnf@raur ,fa 3r8ta
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) atugr4 ca srf@efm, 1944 c#I" tfRT 35- uo#r/35-~ 3iafa
Under Section 358/ 35E of CEA, 1944 an appeal lies to :-

'3cffi~Rsla qRmG 2 (1) cf) 'B ~~ cB"m c#I" 3r4ta, r#citm "ffil=fT
rcea, #tu sqra zen gi @tara 3r9#r mznf@raw (frez) al uf?a #tu 91f8at,
3-lofli:ilci!IG # 3it-2o, q#ea Rua nsrg, aruf u, ~5fJGlcilli:i-380016, 0

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad .: 380 016. in
case of appeals other than as mentioned in para-2(i) (a) above.

(2) fr snraa re (rfta) Para#t, 2001 cti- tTRT s cB" 3RfT@ m ~:~-3 # f.itlffur
fag 3r4rz 374la znrznf@rawi #l n{ 3fl a fag 3r4ha fas; T; mag at ar ufii Rea
ii snr zrcn #t mi, ans #t l=fPT 3itz Gann rzn u#fr r; 5 cYlruf m~~ % cmi
~ 1000 /- TBNr ~ mTJT I ui sna zyca # ir, nu #t l=fPT 31N ~ 7lllT ~
~ 5 cYlruf m 50 cYlruf cfc!? 6T at sq; 5ooo/- #h hut @tfti uzi sur zca at l=fPT ,
Gl!l\rf cti- l=fPT 3it auzn Tzar uif nT; 5o cYlruf Ira surer & asi 6q; 1000o /- . TBNr
~ mTfr I cti- 1:fmi '<i 51 ll cfj X fu-J {c IX a a af#a aa rs # a ffltT cti- urrir I %
Ifel f04 71fa laPleb af5f cB" ~ cti- ~ cpy m

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanied against
(one which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and B~1,tl;GQ0/

.where amount of duty I penalty/ demand./ refund is upto 5 Lac, 5 Lac to 50 Lac and/4bov.e'.5C)'°ti~,
respectively in the form of crossed bank draft in favour of Asstt. Registar of {~~(·r~~ill~f. :Sh~\.;
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nominate public s·ector bank of the place-where the bench of any nominate public sector bank of
the place where the bench of the Jribunal is situated ·// .,~

(3) zJfa sa 3n? i a{ a om?ii ar mar hr & at r@ta pasir fga r grar fart
i1T ~ fclxlT ~ ~ ~ ~~ ~ ~ ~ 'lfr fcl, @ffl ~ ffl ~ m ~ ~ lf~ -~
~ cpJ" ~ ~ lfT~ "fficl,R cpJ" ~ ~ fclxlT \rJRIT t I

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appellant
Tribun~I or the one application to the Central Govt. As the case may be, is filled to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each. ·

2

.0

(4) .-lJllll&H-l ~~ 1970 zren vizitf@ cf5l'~-1 '~ ~ Rmmf fcpq~
'3"cfa" 3ITTlcR m ~ 3rat zrenRenf Rfu If@rat ~ ~ # a vela #l a ,Ra R
xi1.6.50 tWT cf5T ar1rcu zyca feae cm ±tr afe; y

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-I item of
the court fee Act, 1975 ·as amended.

..(5) s cit iaami at Pl4?!01 m cffc>f f.:rlli:rr #l ail ft ear 3raff fhur urar ?
\JJl" flat zca, 4a qr4 zres vi ala zr9)#a =nrzuf@raw (qr4ff@4fe) Rzrli, 1982 #
ffea &
Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

h.4ta 3ua ereavi fl cllc/i{ h3iaaf fara rearii fas 9nf@?

(il mu 11 tr m~~~
(ii) cal sun Rs # a war uf
(iii) crlz sat fez1ma#t h fzra 6 h 3irfa ear a#

_ (6) «far gr;ea, he4z 5=u eras vi t1c11c/i{ j-14"1<>i~./.l~ ctt"1faa) m lJfc:r 311:frc;rr m~ 'Jl'
h.&lz 35eu area 3rf@)fer1a, &&yy star 39# h 3iai fa4tr(ism-2) 3/f@)fer# 2a&V(&y8t

ism 2%) fain: a.ec.28y 5it # fa4tr3/f@0f@71, 8&&y Rt arr3 3-Tc-JCITa f\cllc/i{ cfi)" 8fr~ cfTI
are &, rt fGf R we qa-«fr smr near 31fart &, aqra R@z nr h3ifsmRtst art
3rhf@aerfrzral su@ 3rf@art

~

0 - 3m2arazfzr arrhmane f@4tr (ff. 2) 3rf@0fr#, 2014 h 3car a qa fns#3rd«fr ,if@part ah
tf<Ffa.i fcrmu~ f~ 3iW lJcT .3ilfmqi]"~~~I

For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores,
Under Central Excise and Service Tax, "Duty demanded" shall_ include:

(i) amount determined under Section 11 ·o;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable ·under Rule '6 of the Cenvat Credit Rules.

➔Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014. _ .....--..._ ·

(6)(i) zr3mer ahuf 3r@ uf@rawrhmasi eras 3rzrar ranszus fratfa
.h1o%arru3itsrzihar avRafa @taravs1o% aaautsarvat

. . . • , . . . ' .

(6)(i) In view of above, an appeal against this order shall lie bef
payment of 10% of the duty demanded where duty or duty and penal dis '

• penalty, where penalty alo"ne is in dispute." *
0
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ORDER-IN-APPEAL

F.No.V2/07/GNR/18-19

.i

t

This order arises out of an appeal filed by M/s. Uttar Gujarat Vij

Company Ltd., Palanpur-1 Division, Palanpur-Abu Highway, Palanpur,

Banaskantha-385001 (in short 'appellant') against Order-in-Original No.PLN-AC

STX-07/2017 dated 22.12.2017 (in short 'impugned order') passed by the Assistant

Commissioner, C.Ex. & Central GST, Palanpur-1 Division, Gandhinagar ·(in short
'adjudicating authority').

2. Briefly stated that during· the course of investigation by DGCEI, it was

found that the appellant appointed various Gram Panchayats as collection agency

to collect electricity consumption charges bill issued by them to their customers but

failed to pay service tax on commission paid under reverse charge mechanism

(RCM) w.e.f. 01.07.2012. On pointing out, the appellant immediately paid due

service tax under RCM along with interest before issue of show cause notice(SCN).

However, SCN dtd.17.04.2017 was issued for demand of service tax along with

interest and imposition of penalty. The adjudicating authority vide impugned order O·
confirmed the demand along with interest under proviso to Section 73(1) and 75 of.

the Finance Act, 1994 respectively, appropriated the amount already paid against

service tax, interest and also imposed penalty equal to amount of service tax
confirmed under Section 78 ibid with an option to pay penalty equal to 25% only if

the amount of penalty so determined is also paid within 30 days of communication
of the impugned order.

3. Aggrieved with the impugned order, the appellant has filed the present
appeal wherein, inter alia, submitted that:

► They are Gujarat Govt. owned public sector undertaking. Hence, there
cannot be any intention to tax evasion and its employees cannot derive any
personal benefits by suppression of taxable value and non-payment of·
service tax.

► They rely on case of CCE, Vadodara-11 Vs. BSNL passed by Gujarat High

Court confirming the order of the tribunal holding that no malafide intention

could be attributed to the assessee being a public sector undertaking of the
Govt. of India.

4. Personal hearing in the matter was held on 11.06.2018. Shri B. S. Parmar,

Executive Engineer, appeared on behalf of the appellant and reiterated the grounds
of appeal.

s. 1have caretuy gone through the PP92/09@92,(Um Submissions made

at the trme of personal hearing and ev1d(n~va118)\'n records. The main

,, \ ~ ', -•-
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. <¢ s
issues to be decided Is whether penalty imposed under Section 78 ibid can be
waived or otherwise. .

6. Prima facie, I find that the appellant is a Public Sector Undertaking (PSU) of

Govt. of Gujarat which is not in dispute. The appellant has paid service tax

alongwith interest under RCM after investigation initiated by DGCEI officers but

before issue of the SCN invoking extended period under proviso to Section 73(1) of

the Finance Act, 1994. The period involved is from 1July, 2012 to 30" sept, 2016.

The- adjudicating authority has imposed .penalty equal to duty confirmed under

section· 78 ibid vide impugned order. The appellant has mainly contested that·

penalty is not imposable uls 78 when there is no intent to evade payment of duty
theirs being Govt. of Gujarat public sector undertaking.

6.1 In this regard, I find that in order to confirm penalty uls 78ibid, it is invariably

required to prove 'intent to evade payment of duty' as held in series of judgements

ot the higher appellate forum. I find that the adjudicating authority has failed to

prove this aspect since the appellant has voluntarily paid due service tax and

interest on. pointing out by the DGCEI officials and even before issue of the SCN.

This act on the part of the appellant itself shows that they were under bonafide

belief that Gram Panchayats, to whom they had entrusted the work of electricity bill
collection on commission basis, are govt. authority and hence not liable to tax. The

apex court in case of Tamilnadu Housing Board Vs. CCE, Madras [1994(74)ELT
09(SC)] has held as under:

"Penalty not imposable when there is no intent to evade payment
of duty and the appellant is a non-profit making statutory body -
Rule 173Q of the Central Excise Rules, 1944. [para 3, 4]"

0
Similar view is taken by the Hon'ble Tribunal in case of Surat Municiple Corporation

Vs. CCE, Surat [2006(04)TR-044(Tri.Del.)] as under:

"Penalty (Service tax) - Non-payment· of Service tax - Mala fide.
intention· - Appellant being a Statutory Government Body, there
cannot be anyma/a fide intention to evade payment of Service tax :?

- It is a case of omission on the part of the appellants - Appellants
were under bona fide belief that they are not liable to pay Service
tax as being a Statutory Government Body - Penaltynot imposable
in view of Section 80 of Finance Act, 1994 - Section 76 ibid. [para
7]"

Further, I find that the period covered in the present SCN is from 01.07.2012 to

30.09.2016. since the appellant is PSU and bas Pl}9//%g, terest before issue of
ScN, they are enttled for benefit of secton 80 6%j-the<4@eof ts omrsson 1e.

14,0!j.2015. I also find that it is not a case !ha {'f h;vetj1 any tax and not

s9:2.·° » s.$*
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paid after its collection. Thus, I find that it is not a case of of mandatory penalty. l also 
find that in Explanation 2 of Section 73(3)ibid, it is clearly mentioned that " no penalty

under any of the provisions of this Act or the rules made thereunder shall be imposed

in respect of payment of service tax under this sub-section and interest thereon".

Since, I do not find any intention of evasion of service tax of the appellant and also

being PSU and has paid service tax with interest, I find that lenient view must be

taken in the present appeal and accordingly, I set-aside the penalty imposed under
Section 78ibid vide impugned order.
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4fl@aafart ad4 aln or#le al Jr! qZrl 3q?laalaa fur sarar?l
The appeal filed by the appellant stands disposed of in above terms.

3»sir
('31TT ~icR)

zga (sftr)
Date: /2018

7.

Attested
-:.--&.@'/'"

cc±els)
Superintendent (Appeals)
CGST, Ahmedabad
BY SPEED POST TO :

M/s. Uttar Gujarat Vij Company Ltd.,
Palanpur-1 Division,
Palanpur-Abu Highway,
Palanpur,
Banaskantha-385001

Copy to:

I. The Chief Commissioner, CGST, Ahmedabad Zone .
2. The Commissioner, CGST, Gandhinagar.
3. The Deputy Commissioner, CGST, Palanpur Division, Gandhinagar.
4. The Asstt. Commissioner( System),CGST, Gandhinagar.
5. Guard File.
6. P.A. File.
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